
STATE OF CALIFORNIA
BEFORE THE

DEPARTMENT OF PERSONNEL ADMTNISTRATTON

In the Matter of the Appeal bv

From Demotion in Lieu of Layoff
f rom the Posi t ion of  Assocíate
L i fe  Ac tua ry  to  the  pos i t i on  o f
Sen io r  Ac tua r ía1  S ta t i s t i c i an  w i th
the Department of Insurance atr
Los Anqeles

C a s e  N o .  9 7 - 1 L 9 4

DECISION

u uu: jË _rÞ

m = { - 1 - a r

TTF

a f . f a c h c r ì  Þ r n n q g g d¿  ! v y \

h a r o l ' r r ¡  r r l ¡ n F a á  i ñ¡ ¡ u r  ç v J  q u v l / L ç u  c t Þ

D e c i s i o n  o f  t h e

t h e  f ) e n a r l - m e n l ; r g

Administrative Law

Decis ion in  the above

IS  SO ORÐERED: December  2? ,  L9s7

Chief Counsel
Department of Personnel

Administrati .on

K. WTLLIAM CURTIS

N: \ .  .  . s ta t -apL\ l .ayo f f \d -e- f \dunca-d1.doc



STATE OF CALTFORNIA
BEFORE THE

DEPARTMENT OF PERSONNEIJ ADMTNTSTRATION

In the Mat ter  o f Lhe Appeal by C a s e  N o .  9 7 - ; . . 7 9 4

D E C T S I O N

From Demot ion in  L ieu of  Layof f
f rom the Posi t ion of  Associac.e
Li fe  Actuary to  the Posi t ion of
Senior  Actuar ia l  St .a t is t ic ian wi th
the Department of Insurance at
Los Angeles

PROPOSED DECTSION

This mat t ,er  came on regular ly  for  hear ing before

Susan G.  Kl -e inman,  Admin is t rat ive Law Judge,  State Personnel

Board ,  oD  Sep tember  24 ,  199 '7 ,  â t  Los  Ang :e les ,  Ca l i f o rn ia .

? \ ñ ñ ^ l  I  - - !
ö ! / P ç ¿ r a r I L -  / \Á/as present and was represented by

Edmund A.  Hernandez,  Labor  Relat ion Representat . ive,  Cal i forn ia

St .at ,e  Employees Associat ion.

Respondent  was represented by Br ian F i t .zgera ld,  Staf f

Counsel ,  Depar tment  of  fnsurance.

Evidence having been received and duly considered, the

Administrative Law Judge makes the fol lowing f indings of fact and

Proposed  Dec is ion :



-cont j-nue.r j )

I

J u r i s d i c t i o n

The above demot i -on in  r ieu of  rayof f  e f fect i -ve

March  14 ,  1997 ,  and  appe l l an t ' s  appea l  t he re f rom,  comp ly  w i th

the procedura l  requi rements of  Government  Cod.e sect ion Lgggj .

The mat ter  was or iq inat ly  ca lendared for  hear inq

May  13 t  1997 .  I t  was  con t i nued  upon  responden t ' s  reques t  due  to

the  unava i l ab i l i t y  o f  key  w i tnesses .  The  case  Ì ^ ras  reca lendared

for  hear ing Ju ly  r ,  1997 and cont inued on the day of  the hear ing

by another  Admin is t rat ive Law Judgre because a hear ing ca lendared

ear l i e r  i n  t he  day  ras ted  ronger  than  expec ted .  r t  was

reca l -endared ,  hea rd ,  and  submi t ted  fo r  dec i s ion

S e p t e m b e r  2 4 t  L 9 9 7 .

T T

Backgrround

Pr io r  t o  t he  1996-7991  f i sca r  yea r  t he  Depar tmen t  o f

Insurance exper ienced a cut  in  revenues amount inq to  wel l  over

L4  m i l l i on  do l l - a rs .  f n  add i t i on ,  t he re  was  a  two  n i i t l i on  do l l a r

reduct ion in  the Governor 's  Budget  a l - located to  the depar tment ,

and a ser ious ly  d imin ished capaci ty  to  generâte fur ther

r â \ 7 ê t t l l ê c

The  depar tmen t  l os t  a  ma jo r  l awsu i t  (Na t i ona r  Assoc ia t i on

of  fndependent  fnsurers v .  John Garamendi)  which requi red that

they  re tu rn  seven  m i Ì l - i on  do l l a rs  i n  improper l y  co l l ec ted  fees ,



(-"ontinue¿i

and were prohib i ted f rom ut i l iz ing the examinat ion fee process

to b i l l  insurers for  consumer compla ints .  This  arnounted to  an

inab i r i t y  t o  genera te  seven  and  one  ha l f  m i r l i on  do l ra rs .

The depar tment  rost  an addi t ional -  s ix  and one hal - f  mi l l ion

do l l a rs  i n  ea r ry  1996 ,  i n  an  adve rse  se t t t emen t  o f  a  l - awsu i t

(Na t i ona l  F i re  v .  Garamend i ) .  Acco rd lng l y ,  responden t  was

prohib i ted f rom assessj -ng '  insurers for  work load unl -ess the

mat ter  d i rect ly  per ta ined to  c la imant  f raud/ law enforcemenE

As  a  resu l t  o f  t h i s  f i sca l  c r i s i s ,  t he  responden t  was

fo rced  to  reduce  i t s  s ta f f i ng .  Appe l l an t ' s  pos i t i on  was

e l im ina ted ,  a long  w i th  app rox ima te l y  95  o the r  emp loyees .

r r r

Appe l l an t  a l l eges  tha t  t he re  was  no  f i sca l -  c r i s i s  and  tha t

the  demot ion  i n ' r i eu  o f  rayo f f  was  made  in  bad  fa i t h .  He  a rgued

tha t  t he  depar tmen t  re ta l i a ted  aga ins t  h in  because  he  had  f i l ed

severa l  g : r ievances preceding h is  layof f ,  and received a formal-

rep r imand  wh ich  was  l a te r  revoked  i n  L997 .

Appe l l an t  t es t i f i ed  tha t  he  had  expe r ienced  rep r i sa l  by

Chief  o f  the F inancia l -  Survei l lance Board,

in  not  promot ing h im to the Senior  Actuary þos i t ion.

He admit ted that  he d id not  know i f  ! r . "  the person who

d.etermined the order  of  layof f  .  He admi t ted that  
J ln"a

au tho red  appe l l an t ' s  good  pe r fo rmance  repo r t s .



-

Appel lant  presented a quar ter ly  repor t  he test i f ied that  he

rece ived  f rom 1 -ho  I  o r r i  e1 : f r1 ¡s ,  p repa red  a f te r  t he  Iayo f fS ,

ind icat ing that  the depar tment  as of  June Lgg7,  had a f ive

mi l l i - on  doL ra r  ba lance .  He  a l so  p resen ted  a  depar tmen t

news l -e t te r  wh ich  re f l ec ted  tha t  as  o f  Augus t  ! 996 ,  h i s  j ob

c lass i f icat ion was not  inc luded in  the brrdoa1-  ¿-r r i -

i  Superv i so r  o f  t he  Budge t  O f f i ce ,

tes t i f i ed  tha t  t he  repo r t  p resen ted  by  appeJ -1an t  i nd i ca ted  on l - y

the  cash  ba l -ance  on  depos i t .  I t  does  no t  re f l ec t  t hose  onqo ins

ob l i ga t i ons .  Genera l l y ,  t he re  was  a  two  mÍ l l i on  d .o l l _a r

d i f f e rence  be tween  d i sbu rsemen ts  and  rece ip t s .  rn  June  Lgg6 ,

the  repo r t  re f l - ec ted  tha t  d i sbu rsemen ts  exceeded  rece ip t s  bv

L2  m i l - l i on  do l l a rs  ( I ess  a  L4  m i l l i on  do l1a r  l _oan )  .  Acco rd ins

' " - u ¡ r v ! ç v v ! u ! ç ! ! ç v L ç u L ¡ ¡ q L L I I c : L ¡ E - U ã . ! | _ , l . t ! . t = l ' l . | - w d ! \

opera t i ng  on  a  ve ry  t i gh t  budge t /  even  a f te r  t he  l ayo f f s  were

i n s  t i t u t e d .

IV

f  
a l so  tes t i f i ed  tha f  t he  c lena r fmen t ' s  Aug tus t

n ê \ Á t s l  e j -  j -  o r -  n r Ê s ê n 1 -  o r ì  h r ¡  â r l ñ ð l  I  ã ñ ] -  r a € ì  6 ¡ - l -  6 ¡ l  n n l  r r¿ ¡ u v r e r ç L ç ç ! /  ¡ / r ç ù ç ¡ ¡ L g u  ! y  a p l J E r a c | . r r L ,  J - E ! _ L ç ç u ç u  \ J r I ¿ y

"evo lu t i ona ry "  I ayo f  f  p rocess .  The  f  i na l  dé ' c i s i on

were  dec ided  somet ime  la te r .

a L r

on I  ¡  r ¡ n f f q



V

Appel lant 's  arquments are re jected.  There was no ev idence

to  connec t  J * i t h  t he  dec i s ion  to  l ayo f f  appe l l an t .

The ev idence establ ished that  the depar tment  exper ienced a

se r ious  f i sca l  c r i s i s .  The  repo r t  p resen ted  by  appe l l an t

ref lected a surp l -us only  af ter  the layof fs  were in i t ia ted and

d id  no t  re f l ec t  t hose  ongo ing  f i nanc ia l  ob l i ga t i ons .  The  f i l i ng

o f  g r i evances  p reced ing  the  Iayo f f  and  a  revoked  o f f i c i a l

repr imand do not  in  themselves ind icate bad fa i th ,  and cannot

res t r i c t  responden t ' s  ac t i on  i n  t he  i n te res t  o f  economy /  to

demote  appe l l an t  i n  l i eu  o f  I ayo f f .

* * * * *

PURSUANT TO THE FOREGOING FTNDINGS OF FACT, THE

ADMTNÏSTRATÏVE LAW JUDGE MAKES THE FOLLOVÙING DETERMINATION OF

I S S U E S :

Governmen t  Code  sec t i on  L9997 .14  p rov ides  tha t  an  emp lovee

may appeal  to  the Depar tment  of  Personnel  Admin is t rat ion af ter

rece j - v ing  no t i ce  o f  l ayo f f  "on  the  g round  tha t  t he ' requ i red

procedure has not  been compl ied wi th  or  that  the layof f  has not .

been made in  qood fa i th  or  hras otherwise imbroper . "  In  the

j -nstant  case/  respondent  establ - ished that  the demot ion in  l ieu

o f  l ayo f f  resu l ted  f rom a  c r i t i ca l  reduc t i on  i n  revenues .
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r * - ^ ' l  1 ^ * +ApperJ-antr

1 n  g o o d  f a i t h . l

l ayo f f  mus t  be

fa i l ed  to  es tab l i sh  tha t

Accord ingly ,  the appeal

den ied .

the layof f  was not  made

from demo. t ion in  l ieu of

WHEREFORE

layo f f  aga ins t

sus ta i -ned .

1 Th" parties stipulated

IT  IS DETERMINED that  the demot ion in  l ieu of

e f fec t i ve  March  14 ,  L997  i s  he reby

that  the procedures were fo l lowed.
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T  h a r a þ l r t  a a ç 1 -  i  f  r r  f  1 ^  -  + -  f  h a¿  ¡ f  ç !  ç v J  \ - Ç !  L l .  ! v  L l r d  L  L I ¡ e

Dec is ion  i n  t he  above -en t i t l ed

adopt ion by the Depar tment  of

d e c i s i o n  i n  t h e  c a s e .

DATED:  Oc tobe r  23 ,  1997

Adminis t rat ive Law Judge
Sta te  Pe rsonne l  Board

foregoing const i tu tes my proposed

matter and I recom¡nend its

Personnel  Admin is t rat ion as 1ts

Susan G.  Kle inman


